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STATE OF DELAWARE, )
Plaintiff, g
V. 3 ID # 0212002535
JAMES FLOYD, %
Defendant. ;
ORDER

Upon Defendant’s M otion for Postconviction Relief - - GRANTED
After preliminarily reviewing Defendant’s May 1, 2006 Motion for
Postconviction Relief, the court, pursuantto Superior Court Criminal Rule61(g)(2),
called for aresponsefrom Defendant’ strial attorney. Theresponsewasfiled on May

22, 2006, as ordered.



I

Basically, Defendant claims that he received ineffective assistance of
counsel because Defendant’ strial attorney did not tell Defendant about the deadline
for filing a direct appeal, after he was convicted on November 15, 2005, and
sentenced on February 3, 2006 for Assault First Degree, Attempted Robbery First
Degree, and two counts of Possession of a Deadly Weapon During the Commission
of aFelony, and Defendant received twenty-two years of mandatory time in prison.

Defendant’s trial attorney believes that he told Defendant about the
deadline. The attorney, however, assumes that because Defendant did not listen to
the attorney’ s ather advice, Defendant did not listen concerning the direct appeal.
The attorney, however, has no paper trail concerning the advice he gave Defendant
about thejurisdictional deadlinefor adirect appeal. That belief probably isfurthered
by the mental health issues surrounding Defendant.

Consideringthe underlying convictions' seriousness, thelengthy prison
sentence imposed and Defendant’ s sketchy mental condition, Defendant’s attorney,
at the least, should have memorialized the advice he gave Defendant concerning the
deadlinefor filing adirect appeal. Something to Defendant in writing would have

been better.



Accordingly, on that basis, the trial attorney’s representation on this
point wasineffective Moreover, condgdering all thefactorsmentioned above, failing
to advise Defendant, in writing, about the deadline was prejudicial. The court also
observes that Defendant filed his motion for postconviction relief less than two
months after the deadline had expired. In other words, it appears that Def endant’s
confusion and hisinterest in adirect appeal are sincere.

.

For the foregoing reasons, the court finds that Defendant was not
assisted effectively by counsel inperfecting adirect appeal .! Thecourt, however, has
not considered any other claimconcerning counsel’sineffectiveness. Theremedy for
the established violationis that Defendant SHALL have thirty (30) days fromthis
order’ sdatein which to file an amended motion for postconviction relief alleging al
issues he would have raised on direct appeal. After preliminarily reviewing the
amended motion, the court will decide whether further response from the State is

necessary.

! Middlebrook v. State, 815 A.2d 739 (Del. 2003).
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Because Defendant could not raise claims of ineffective assistance of
counsel on direct appeal,? he shall not raise those claims in his amended motion. |If
he makesthose clams, they will beignored as premature. |f Defendant askshistrial
counsel for help, Mr. Goff is reappointed for that purpose.

IT ISORDERED.

Judge

oc: Prothonotary

pc. Robert Goff, Esquire
Sean Lugg, Deputy Attorney General
James Floyd, HY CF

2 Duross v. State, 494 A.2d 1265, 1267 (Del. 1985)
(“Delaware law iswell-settled that, on direct appeal, [the
Supreme Court] will not hear any claims of ineffective
assistance of counsel, which were not raised below.”).
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ticklefilefor 30 daysto seeif direct appeal was done. 6/30/06



